
Big Data Political Campaigning and the Law: A
Comprehensive Guide
In the rapidly evolving era of political campaigning, big data has emerged
as a powerful tool for reaching voters and swaying elections. By leveraging
massive datasets, including demographics, social media activity, and online
browsing history, campaigns can tailor their messages, target specific
demographics, and increase their overall effectiveness.
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However, the use of big data in political campaigning has also raised
important legal questions. Concerns about privacy, transparency, and the
potential for abuse have led to numerous court cases and regulatory
actions. This article provides a comprehensive overview of the legal
landscape surrounding big data political campaigning, examining key
issues, case law, and proposed regulations.
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Data Collection and Privacy

One of the primary legal concerns related to big data campaigning is the
collection and use of personal data. Campaigns often acquire voter
information from public records, commercial data brokers, and social media
platforms. While the collection of publicly available data is generally
permissible, the acquisition of sensitive information, such as health or
financial records, may raise privacy concerns.

The Fourth Amendment to the U.S. Constitution protects citizens against
unreasonable searches and seizures. While it does not explicitly address
data collection by political campaigns, courts have applied its principles to
limit the government's ability to collect and use personal information. In
Smith v. Maryland (2012),the Supreme Court held that the government
cannot use GPS tracking devices to monitor a person's movements without
a warrant.

In the political context, the Federal Trade Commission (FTC) has enforced
its authority under Section 5 of the FTC Act to address deceptive and unfair
data collection practices. In 2012, the FTC settled with the Republican
National Committee (RNC) over allegations that it had collected and used
voter data without proper disclosures or consent.

Targeted Advertising and Its Impact

Big data allows campaigns to micro-target voters with highly personalized
advertisements. By using data modeling and analysis, campaigns can
identify and target specific demographics, such as voters with certain
political affiliations, interests, or geographic locations. While targeted
advertising can be an effective way to reach potential voters, it also raises



concerns about potential discriminatory practices or the spread of
misinformation.

The First Amendment protects political speech, including targeted
advertising. However, the government may regulate political speech in
certain limited circumstances, such as to prevent fraud, defamation, or
incitement to violence. In Citizens United v. FEC (2010),the Supreme Court
held that corporations have the same First Amendment rights as individuals
and can spend unlimited amounts of money on political campaigns.

Despite Citizens United, there have been efforts to address concerns about
targeted advertising. In 2019, the California legislature passed the
California Consumer Privacy Act (CCPA),which gives consumers the right
to opt out of the sale of their personal information. The CCPA also requires
businesses to disclose the sources of data used for targeted advertising.

Transparency and Disclosure

Transparency is essential to ensure public trust in political campaigns.
Voters should be informed about the data that campaigns are collecting
and using, as well as how it is being used to target them. In 2018, the
Honest Ads Act was proposed in Congress to require online political
advertisements to disclose the identity of the advertiser and the amount
spent on the ad.

In addition to federal legislation, some states have passed their own
transparency laws. For example, the New York State Fair Campaign
Practices Reform Act requires political committees to file reports disclosing
the sources of their funding and expenditures, including the use of data for
targeted advertising.



Ethical and Legal Considerations

The use of big data in political campaigning also raises a number of ethical
and legal considerations. These include concerns about the potential for
discrimination, the spread of misinformation, and the erosion of privacy
rights. It is important for campaigns to use data responsibly and to consider
the potential consequences of their actions.

Discrimination is prohibited under the Equal Protection Clause of the
Fourteenth Amendment and federal civil rights laws. Campaigns must be
careful not to use data to target or exclude voters based on protected
characteristics, such as race, religion, or gender.

The spread of misinformation is another concern in the era of big data.
Campaigns may use data to create and target highly persuasive messages,
even if those messages are based on false or misleading information. This
can have a significant impact on voters' perceptions of candidates and
issues.

Finally, the use of big data raises concerns about the erosion of privacy
rights. Campaigns may collect and use vast amounts of personal
information about voters without their knowledge or consent. This can have
a chilling effect on political participation and undermine the public's trust in
the political process.

Big data has become an integral part of political campaigning. While it can
be an effective tool for reaching voters and influencing elections, it also
raises a number of important legal and ethical concerns. By understanding
the legal landscape surrounding big data political campaigning, campaigns
can navigate these challenges and use data responsibly. It is essential for



policymakers, campaigns, and voters to engage in ongoing dialogue and
debate to ensure that the use of big data in political campaigning is fair,
transparent, and ethical.
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